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This matter involves a dispute over the dispositdra certain parcel of
real estate located at 406 St. Paul Street, Leldelsware. The property was the
residence of Arlington J. Wiltbank, who died on Petber 5, 2002. Wiltbank is
survived by three children, Benjamin Wiltbank, Kathleen Brown, and Claudia
Wiltbank-Johnson. All three children previously regoarties to a challenge to
Wiltbank’s Last Will and Testament which resulteda judgment invalidating the
Will and passing his estate through intestacy tthezhild in equal sharegger
stirpes. Pursuant to that judgment, Kathleen broughtdbifon to quiet title to the
property at 406 St. Paul Street and to seek itstiparby sale. Claudia Wiltbank-
Johnson objected to the partition, claiming thalth¥nk promised her a life estate
in the property in exchange for caring for him tosvthe end of his life.

The action was referred to the Master and a triab wonducted on the
guestion of whether Wiltbank granted Claudia a kfgtate in the property in
exchange for caring for him toward the end of e | The Master issued a final
report finding that Wiltbank did not grant Claudidife estate and Claudia filed
exceptions to that report.

Pursuant to Court of Chancery Rule 144, | havefolyaeviewedde novo
the record of the trial before the Master and diswe heard live testimony
regarding certain potentially dispositive credilyilissues that | found existed
based on my review of the record. For the read@taissed in this Memorandum

Opinion, and consistent with the Master’'s Repodphclude that Claudia has not



satisfied her burden of proving that Wiltbank geghther a life estate in the
property in exchange for caring for him toward & of his life. Therefore, the
partition of the property may proceed.

l. BACKGROUND
A. The Parties

Plaintiff, Kathleen Brown, is Wiltbank’s daughtanchthe wife of Reverend
Thomas Brown. Under this Court’s prior ruling ifidating Wiltbank’s Last Will
and Testament, she is entitled to a one-third éstein Wiltbank’s estate through
intestate succession.

Defendant Claudia Wiltbank-Johnson is Wiltbank'destt child. She also
Is entitled to a one-third interest in Wiltbank'st&te.

Defendants Benjamin Wiltbank and his wife, Juaiitidtbank, are the son
and daughter-in-law of Wiltbank. Benjamin is detit to the final one-third
interest in the estate.

The other Defendants named in this action are Hemers Loan
Corporation (*HLC”) and Mortgage Electronic Rega&ton Systems (“MERS”),
which are both Delaware corporations. HLC and ME&&ended a loan to

Benjamin secured by a mortgage on the propertY@atSt. Paul Street during the

! With the exception of Arlington J. Wiltbank, Ifee to the members of the
Wiltbank family by their first names for the sakglwevity and to avoid
confusion.



brief period following Wiltbank’s death and befotee Will contest, when
Benjamin controlled that property.

B. Facts

This case involves a dispute over whether ArlinglonViltbank promised
to grant a life estate in his property at 406 SiwlFStreet, Lewes, Delaware (the
“Property”) to his daughter Claudia in exchange tlog care and assistance she
provided him toward the end of his life. AccorditigClaudia, Wiltbank called
her in 2000 and asked her to come to Delawarek® ¢are of hint. Wiltbank
allegedly was upset with Kathleen over a real edtansaction related to another
property he owned and he wanted Claudia to reloéaten Philadelphia to
Delaware to take care of him because at the timavdw “living bad . . . . [a]
senior citizen . . . . [and] handicappé€d.”

Claudia was close to her father and she loved ldarlg® When her father

asked for her help, Claudia testified that she ‘eadtown like a normal person

During the pendency of this litigation, HLC ancEMS obtained a default
judgment against Benjamin and Juanita as to Benjanoine-third interest
in the property. Because the involvement of HL@ 8MERS is not central
to the factual disputes in this case, and becaussetDefendants support
Kathleen’s motion to partition the property, itnst necessary to refer to
them further.

2009 Trial Transcript before Master Ayvazian ¢'Is Tr.”) 56. When the
identity of the testifying witness is not clear fiathe text, it is indicated
parenthetically.

4 Id. at 59 (Claudia).

> 2011 Trial Transcript before this Court (“2d T.”J 30 (Claudia).



supposed to do and take care of her parents, rhgrfdt As the eldest child,
Claudia felt duty-bound to care for her father iis bld age, a sentiment her
mother had reinforced in her while she was afiv@o Claudia, caring for her
father “was the right thing to do” and when askedrial whether she had any
ulterior motive for caring for her father other thiaer feelings of love and duty,
Claudia testified that she “just came down to te&ee of [her] father because he
called [her] from §ic] Philadelphia, ‘Claudia, | need you to come homdake
care of me.” Boom; I'm here®”

The parties dispute the extent to which Claudiaallt cared for her father
during the period between 2000 and Wiltbank's demthDecember 2002.
According to Kathleen, Wiltbank was released fromiehabilitation center in
2001, conditioned on the installation of a handmeap ramp and toilet at the
Property’ While Claudia originally claimed to have paid fhe installations to be
made'® Kathleen, who | found to be a credible witnessstified that the

installations were paid for by the government drat the actual installations were

° Id. at 33-34.

! Id. at 29-30.

8 Id. at 34.

° Id. at 21.

1 PI’s Ex. (“PX") 4 1 6.



performed by Kathleen’s husband, Brown, and hers@xin-law'* From
Claudia’s own evidence, it appears that the onlpeeses she ever paid for
Wiltbank before his death were a $65 medical bitll @ $200 partial payment on
the electric bill for the Property.

According to Kathleen’s testimony, Wiltbank’'s dayday care was a
group effort. Wiltbank received regular assistaftoen Kathleen and her family,
the Visiting Nurses Association, Spencer Kennedy lais wife, who were family
friends, and Claudi& Claudia’s children, Pamela Mabin and Harold “Nitk
Johnson, also were involved heavily with Wiltbankae. Pamela testified that
when she first arrived at the Property in 2001, hloeise was not in a livable
condition* According to Pamela, Claudia would watch her dieih while

Pamela cleaned the housePamela also testified that in 2001 Claudia retdyla

1 1st T. Tr. 22. Claudia later admitted that, &ctf she did not pay to have

the ramp or toilet installed. 2d T. Tr. 28.

> PX 4 Ex. A; 1st T. Tr. 79-86; 2d T. Tr. 47. WhiClaudia submitted
various other checks as evidence of her finanagpert of Wiltbank
during this period, most of the checks were eitf@r Claudia’s own
expenses or costs relating to the Property thateaafter Wiltbank’s death.
PX 4 Ex. A.

13 1st T. Tr. 23.
14 Id. at 116-17.
15 Id. at 117-18.



cared for WiltbanK® In September 2002, shortly before Wiltbank's iehticky
moved in with Wiltbank to help care for him fulkie!’

While Kathleen acknowledged that Claudia was baot forth between
Philadelphia and the Property during this periodthiteen could not remember
ever seeing Claudia at the Property when she disifétbank’® Kathleen further
testified that Wiltbank told her that he had ejdad®audia from the Property in the
spring of 2002 after an alleged incident in which Claugiasshed him into his
wheelchair'® While it is unclear from the record whether andvhat extent such
an incident occurred, | find that, during 2002, @& had a reduced presence at
the Property. Contrary to Kathleen’s allegatidhamela explained that Claudia’s
reduced presence during this period was due tofdéloe that Claudia was
accompanying Pamela and her son on trips to Newk,Ywhere her son was
modeling?® What is clear from the record is that Claudia erezcompletely
relocated to Delaware while she was caring for Witk between 2000 and

December 2002. During that period, Claudia man&dia residence in Sharon

1 |d. at 118.

7 |d. at 119-20 (Pamela).
1 1d. at 24.

¥ d. at 25.

2 |d. at 120-21.



Hill, Pennsylvania with Godwin Fisher, who she reéd to as her husbaAtl.
Fisher and Claudia maintained that residence 266B

While Claudia was traveling back and forth betwd&nnsylvania and
Delaware, Fisher remained in Pennsylvania to rumtransportation business.
Although Claudia previously had worked for Fishec@mpany and left her job
around the time she began caring for Wiltbank i@@®QClaudia testified that not
much actually changed about her financial condiforShe no longer received a
payroll check from Fisher, but he continued to supper?*

C. Procedural History

This case arises from this Court’s prior rulingmre Wiltbank (“Wiltbank
1"),% in which Kathleen and Claudia successfully chaeghWiltbank’s Last Will
and Testament as having been the product of umflwence exerted by Benjamin
over his fathef® As a result of the ruling ifiltbank I, Wiltbank’s Will was
declared void and his estate passed through istetaehis three children in equal

sharesper stirpes.?’

2L |d. at 54-55 (Claudia).

22 2d.T.Tr. 42 (Claudia).

2 1stT.Tr.52.

24 |d. at 53, 75 (Claudia).

25 2005 WL 2810725 (Del. Ch. Oct. 18, 2005).
2 1d. at *9.

27 Id. at *11.



Following Wiltbank I, Kathleen filed this action to quiet title and for
partition by sale on May 16, 2006. On NovemberZI&)6, the case was assigned
to Master Ayvazian. Claudia filed an answer in @gpon to the partition on
November 28, 2007, claiming, among other thingat Wiltbank promised her a
life estate in the Property in exchange for talgage of him before his death.

The Master held a trial on the issue of Claudidfe estate, at which
Claudia represented hersetio se. On April 8, 2009, Master Ayvazian issued a
draft report from the bench granting Kathleen'sitmet for partition by sale.
Claudia filed exceptions to the draft report on iIR7 and again on April 20,
2009. While the parties were briefing the exceaito the draft report during the
summer of 2009, Claudia obtained counsel. On Feprd2, 2010, the Master
issued her Final Report, again finding in favor Kdithleen and ordering the
partition of the Property by sale. With the assise of counsel, Claudia timely
filed exceptions to the Master’s Final Report.

On November 10, 2010, | notified the parties thatt determined there
were potentially dispositive issues of credibilitglating to the testimony of
Claudia and Kathleen and that the record would fitefnem a hearing on certain
specific issues. Those issues were: (1) whethendid and Wiltbank entered into
an oral contract whereby Wiltbank promised Clawtilife estate in the Property
in exchange for caring for him toward the end of kfe; and (2) whether

Wiltbank asked Claudia to leave the Property in200



Before the credibility hearing could be schedulgudia’s counsel moved
to withdraw on the grounds thét) counsel had been asked to pursue actions it
considered repugnant or with which it had a fundaiadedisagreement with the
client, (2) the client had rendered the represematnreasonably difficult, and (3)
other good cause for withdrawal existed. Claudgy@osed the motion and the
Court conducted a telephone conference regardimig Rebruary 4, 2011. During
the hearing, Claudia claimed that she could natesgmt herselpro se because of
her poor physical health and anxiety. Instead,astked the Court to allow Fisher,
who is not an attorney, to represent her in thecgedings if her counsel was
allowed to withdraw. Based on Claudia’s healthaayns and her desire to have
Fisher represent her, a hearing on the motion thdraw was scheduled for
March 8, 2011, so that Claudia would have the opdy to establish medical or
legal support for her request to have Fisher reprtdser as a guardiaal litem.

On February 28, 2011, Claudia submitted a lettat tine Court treated as a
petition for the appointment of Fisher to act as dueardianad litem for purposes
of the litigation. Claudia attached to the letdéesigned statement from Dawn R.
Hood, a licensed social worker, recommending thishd¥ be appointed as
Claudia’s guardian as a result of Claudia’s pooysptal health and anxiety. In a
letter on March 4, 2011, the Court informed Claudfathe inadequacy of the
social worker’'s statement and suggested that Glapdvmptly submit a signed
affidavit or declaration from a medical doctor, guent to 12Del. C. § 3901(a)(2),

certifying that she “by reason of mental or phykicecapacity, [was] unable



properly to manage or care for [her] own . . . grdp in this litigation, namely,
the interest [she] claim[ed] in the [Property] . and, in consequence thereof,
[was] in danger of dissipating or losing such prop&?®

At the March 8 hearing on the motion to withdrawlaW@ia was
accompanied by Cheri Honkala, a national housingoeate from the Poor
People’s Economic Human Rights CampaigriHonkala, who is not an attorney,
requested, on Claudia’s behalf, that the Courtwal@®audia more time to find
counsef® The Court granted the request and continued ¢aeirig until April 6.
By letter dated March 31, 2011, however, Claudwathdrawing counsel notified
the Court that Claudia had informed him that sheldmot seek the appointment
of Fisher as her guardiad litem and had decided to represent herpeif se in
the proceedings. A teleconference on the motios kedd and the Court granted
counsel’s motion to withdraw on April 8.

A credibility hearing was finally scheduled to beldhin Dover on July 14-
15, 2011. At the hearing, however, Claudia infadniee Court that she had filed
the preceding day a Notice of Removal in the FddBistrict Court for the

District of Wilmington and a Preemptory Writ of Ribition with the United

28 Letter from Vice Chancellor Donald F. Parsons Gtaudia Wiltbank-

Johnson (Mar. 4, 2011), Docket Item 227, Brown \lthEnk, Del. Ch.
C.A. No. 2170-MA (alterations omitted).

29 Mar. 8, 2011 Tr. before this Court 19.
30 |d. at 19-20.
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States Court of Appeals for the Third Circuit ahdttshe, therefore, objected to
proceeding with the hearing. Although the noticed awrit are largely
incomprehensible, Claudia apparently attemptedetoove this action to federal
court by claiming federal question jurisdiction edson allegations of racial
discrimination. The Third Circuit denied the womh August 19, 2011, for lack of
jurisdiction, and the District Court dismissed tiggnoval action as untimely on
September 15, 2011, remanding the case back tCthis.

Although Claudia objected to the credibility hegrion July 14, | denied
her request to continue it. Kathleen, her husbamd, Claudia testified at the
hearing. Claudia refused to call any other witeess present any documentary
evidence based on her decision to proceed in fedeust, instead.

1. The Record Has Been Fully Developed and this CougDe Novo
Review is Complete

Although Claudia objected to the credibility hegriand refused to testify
fully in it based on her contemporaneous fedetaigs, | find that Claudia had
notice of the hearing and a full and fair opportynd participate. Thus, this case
is now ripe for a final determination regarding @l&a'’s claim of a life estate in
the Property. During the hearing, Claudia teddifem her own behalf and also
cross-examined Kathleen’'s witnesses. In additiomcknowledged Claudia’s
objections to the hearing and her decision to purslief in federal court. Her
removal claim and related arguments have now bésmissed by the federal

courts, and this action is fully before this Court.

11



Throughout the course of this litigation, which nbas spanned more than
five years, Claudia has been given ample oppostunifpresent her evidence and
develop the record in support of her claims. Witilis unfortunate that Claudia
has had to proceeaglo se for much of this litigation, she is not entirelyitiout
fault in that regard. Moreover, her filings andiaes before this Court have
exhibited a wanton disregard for the laws of thest&and the procedural rules of
this forum. Instead of presenting the merits of t&se, Claudia repeatedly has
engaged in baseless, erratic, and largely inconepsehlead hominem attacks
against opposing counsel, her own counsel, andCiist that unnecessarily have
prolonged and delayed these proceedings. At tme ¢eme, Claudia has enjoyed
the benefit of living at the Property, while Katble HLC, and MERS have had to
wait to receive what, as discussefta, is their rightful interest in the Property.
As a result, | am satisfied that, in terms of doddy issues, the record in this case
has been developed sufficiently to warrant a fipalgment on the merits of
Claudia’s claim that Wiltbank granted her a liféa¢s in the Property. No further

proceedings or hearings are necesgary.

31 | have reviewed the notice of removal and relatagers remanded to this

Court by the United States District Court for thistibct of Delaware. To

the extent this Court understands those papery, dppear to complain
about the handling of Claudia’s claim, as welllas disposition of it on the
merits. Those issues, however, are part of th& @nd, therefore, are
subsumed in the rulings set forth in this Memorandpinion.

12



Il. ANALYSIS
A. Standard of Review of the Master’'s Report
This Court reviews a Master’'s Repal novo as to both findings of fact
and conclusions of la#. Unlike the review of a decision made by a triadge
duly appointed by the Governor and confirmed bySkeaate, the factual findings
made by a Master are not entitled to any speci@ghwer deferencé® De novo
review, however, may be conducted on the record

[e]lven where the parties except to one or morehef t
master's factual findings . . . . If the partidgeat to

the conclusions that the master drew from the
evidence, the court may read the portion of thengkc
relevant to the exception raised and draw its own
factual conclusions. Only where exceptions raise a
bona fide issue as to dispositive credibility
determinations will a new hearing be inevitablen |
those cases the new hearing can be limited to the
witness or witnesses whose credibility is at is§ue.

In this case, | determined that certéona fide issues do exist as to dispositive
credibility determinations made by the Master. idgvwsupplemented the record
accordingly, | now turn to mge novo findings of fact and conclusions of law in

this matter.

32 DiGiacobbev. Sestak, 743 A.2d 180, 184 (Del. 1999).
33 Id. at 182-83, 184.
34 Id. at 184.

13



B. Claudia Did Not Prove the Existence of an Oral Comtact between
Herself and Wiltbank

This case centers on the single issue of whethasraincontract existed
between Wiltbank and Claudia under which Wiltban&rpised to grant Claudia a
life estate in the Property in exchange for Clawdiang for Wiltbank toward the
end of his life*> Under Delaware law, to prove the existence obmtract, the
party alleging its existence must show “a bargaiwhich there is a manifestation
of mutual assent to the exchange and a considerafioFor contracts to make a
Will, heightened scrutiny is applied, requiringéal and convincing” evidence as

to both the existence of a contract, as well asdtss®’ Furthermore, oral

= Plaintiff, in her post-trial memorandum, treata@lia’s claims as alleging

the existence of an oral contract to convey arrastein land. Pl.’s Post-
Trial Mem. 2. While there is some uncertainty aswthether Claudia
claims that the transfer of the life estate washé accomplished by a
general transfer of an interest in land during Waéitk’'s life or a
testamentary devise upon his death, it appearsQlzaidia expected that
she would receive a life estate only after Wiltbantkeath. As a result, |
interpret her claims as alleging the existencembml contract to make a
Will, which carries a slightly higher burden of pfo See Eaton v. Eaton,
2005 WL 3529110, at *3 (Del. Ch. Dec. 19, 2005) (arty attempting to
enforce a contract to make a will must always agpte, however, that the
law looks askance at such contracts, with probate $erving as the
preferred means of devising property.”). In ange;aoth types of claims
require clear and convincing proof of the existewéean oral contract.
Moreover, even if the lower burden of a prepondegaaf the evidence
applied, | would reach the same conclusion.

% Inre Justison, 2005 WL 217035, at *10 (Del. Ch. Jan. 21, 2005)ir(g
Wood v. Sate, 815 A.2d 350 (Del. 2003) (TABLE)).

37

6 Del. C. § 2715 (“No action shall be brought to charge tleespnal
representatives or heirs of any deceased person apgp agreement to
make a will of real or personal property, or toeayia legacy or make a

14



contracts to make a Will are generally unenforceallless the party alleging the
contract can prove that it actually performed unither contract in reliance on a
quid pro quo arrangement and that not enforcing the arrangementid be
inequitable®®

While the burden of proving the existence of anl omntract to make a
Will by “clear and convincing” evidence is not imswuntable, it is a heavy
burden®® For evidence to be “clear and convincing,” it intgroducel] in the
mind of the trier of fact an abiding conviction thiéwe truth of [the] factual
contentions is highly probable . . . reasonablytater and free from serious
doubt.*® To carry that burden here, Claudia must provarbleand convincingly
that (1) Wiltbank offered her a life estate in Pr@perty in exchange for caring for

him toward the end of his life, (2) that she acedpthat offer and cared for

devise, unless such agreement is reduced to wfitrege also Eaton, 2005
WL 3529110, at *3 (“[T]he party seeking enforcemesit the alleged
contract ‘must show clear and convincing evidemeegarties entered into
a legally binding agreement.” Thus, it is the &leand convincing’
standard that applies in determining both the ers# and the terms of an
alleged contract to make a will.”) (footnotes owmit}.

3 See Shepherd v. Mazzetti, 545 A.2d 621, 623 (Del. 1988) (“[A] partly
performed oral contract may be enforced by an orfier specific
performance upon proof by clear and convincing evod of actual part
performance.”)Eaton, 2005 WL 3529110, at *3 (“[I]t must be established
that such performance ‘occurred in reliance on tral agreement,
suggesting guid pro quo arrangement.”).

39 Eaton, 2005 WL 3529110, at *3.

%0 Hudak v. Procek, 806 A.2d 140, 147 (Del. 2002) (citing Del. Paitdury
Instructions Civil § 4.3 (2000)).

15



Wiltbank as part of guid pro quo exchange for the Property, and (3) denying her
a life estate in the Property would be inequitalfe@r the reasons stated below, |
find that Claudia has not met her burden as toddirtigese elements.

1. Claudia Did Not Prove Wiltbank Offered Her a Life Estate in the
Property in Exchange for Care

Claudia alleges that Wiltbank offered her a liféaés in the Property in
exchange for caring for him toward the end of H&s |In support of this assertion,
Claudia claims that Wiltbank told her on numerowuasions throughout the
1990s and 2000 that she and her husband “would hfeteme rights to be
permitted to live at 406 St. Paul Street, Leweslalare ... in exchange for
relocating to the property and providing goods aadrices to [Wiltbank] during
his lifetime.”" In addition, both Claudia and her friend Carott€atestified that
Wiltbank had stated that he was going to give Gkautie Property because
“Kathleen has a house, Benjamin has a house asifthi@ Property] is going to be
[Claudia’s] house® According to Claudia, Wiltbank wanted the houseemain
with the family and intended to give Claudia thei$® because he trusted her not

to sell it*3

1 PX492;1st T. Tr. 69-70 (Claudia).
42 1stT.Tr. 61 (Claudia), 126 (Carol).

43 See ld. at 62 (“He gave the house to me for the rest oflifaybecause this

was our inheritfance], all of us. It wasn't supgmb$o be sold. Mother said
not to sell nothing . . . .”).

16



In considering the evidence, | begin by noting t6éudia relies almost

entirely on her own testimony and that of her clésend, Carter, to prove the

existence of an offer from Wiltbarik. Having reviewed the record and from my

own observations made at the July 14, 2011 créwilsiearing, | find Claudia’s

testimony to be both self-serving and unrelidbleLikewise, | find Carter, who

44

45

Claudia also submitted into evidence an unsigwalll that purported to
give the Property exclusively to Claudia. PX 2lauglia claims she found
this draft Will in Wiltbank’s Bible before the colusion of Wiltbank 1. 2d
T. Tr. 40. That draft Will, however, was neveraduced into evidence in
that case. ld. Instead, during the trial dMltbank I, Claudia presented
another unsigned Will, which she claimed to hawmtbin the same Bible,
that left Wiltbank’s property to each of his thref@ldren in equal shares.
Id. at 35. Aside from the fact that the second dndft was never executed
and therefore has no legal effect, | find the aimstances in which Claudia
allegedly found this document to be highly suspeétithough Claudia
claims to have found both draft Wills at the sanmeetand in the same
place, only the unsigned Will that supported Claigdicontentions in
Wiltbank | was ever submitted into evidence at that triah tHis case,
Claudia is making different claims as to Wiltbanké&stamentary intent.
Therefore, it is convenient, to say the least, thatnew draft Will Claudia
has proffered appears to support her present doomten Indeed, the new
draft is especially suspect because, although @atldims to have given
the second draft Will to her lawyer duridiltbank I, she did not notify
anyone else about it before the commencement ef &biion, including
Kathleen, who was a co-plaintiff with Claudia Wiltbank I. 1d. at 58
(Claudia), 96 (Kathleen). In light of the highlyspicious circumstances in
which the second draft Will was purportedly fouthdaccord the second
draft Will and its contents no weight as evidenééAbltbank’s intent to
leave Claudia a life estate in the Property.

For example, Claudia stated in an affidavit Maltbank had promised her
on numerous occasions throughout the 1990s an@00 fhat she would
receive a life estate in exchange for relocatindp&aware and providing
her father with goods and services. PX 4  2/T1str. 69-70. Claudia’s
own testimony, however, alleges that Wiltbank ocasked her to care for
him in 2000, after his health had begun to fail &y after his wife had

17



lives with Claudia at the Property, to be an intezd party and, accordingly, | do
not accord her testimony substantial weitfhiVithout further corroboration from
an uninterested party, | find Claudia and Cartég'stimony to be insufficient to
meet the high standard of clear and convincingensd necessary to prove the
existence of an offer in this case. In fact, Idfithat such uncorroborated
testimony would not even meet the standard of &skabg their claims by a
preponderance of the evidence.

Furthermore, even if | were to credit fully Claudiaestimony as to
Wiltbank’s statements offering her a life estatehie Property, her testimony is
largely self-defeating and more strongly supporfimding that Wiltbank intended
to make a testamentary gift, rather than enter antmid pro quo arrangement
requiring mutual performance. For example, Willldanalleged statement to
Claudia that “Kathleen has a house, Benjamin hheuse and [the Property] is
going to be your housé? suggests that Wiltbank desired to give Claudiifea |
estate in the Property because she was the onty @hhis who did not have her
own home. Likewise, Claudia’s testimony that WAl intended to give her the
house “because this was our inherita[nce], allof It wasn't supposed to be sold”

further supports a finding that Wiltbank was motad for reasons other than a

died. | find Claudia’s testimony is marred withmdar self-serving,
inconsistent statements.

4 1stT. Tr. 128 (Carter).
47 1d. at 61 (Claudia).

18



quid pro quo arrangement with Claudia in exchange for her ecar@ assistance.
Finally, to the extent Claudia alleged in her &fid that Wiltbank actually made
statements evidencing @uid pro quo arrangement, Claudia claimed that such
statements were made throughout the 1990s, befdtieavik’s need for Claudia’s
care arosé&® | find, therefore, that these statements do notige reliable support
for the assertion that Wiltbank offered Claudiaifa bstate in the Property in
exchange for care.

Upon review of the record, including the live testny of Claudia, | find
that Claudia has not carried her burden in provirag Wiltbank offered to grant
her a life estate in the Property in exchange &ng for him toward the end of
his life. Instead, the evidence more strongly ¢atiks that Wiltbank intended, if
anything, to make a gift to Claudia. Unfortunatehjis alleged intent was never

documented as part of a valid testamentary plath, taerefore, is unenforceabife.

48 PX 492; 1stT. Tr. 69.

49 See Restatement (Second) of Contracts § 95 (statiagatpromise without
consideration is not binding without a writindgijpsom v. Beaver Blacktop,
Inc., 1988 WL 32071, at *10 (Del. Super. Apr. 26, 198#n agreement
must be supported by consideration to become aamiri); see also Am.
Univ. v. Todd, 1 A.2d 595, 597 (Del. Super. 1938) (“A promisdyieh is
made conditionally on the will of a promisor, isngeally of no value, for
one who promises to do a thing, only if it pleasis to do it, is not bound
to perform it at all.”).

19



2. Claudia Did Not Prove that She Cared for Wiltbank & Part of aQuid
Pro Quo Exchange for a Life Estate in the Property

In addition to her failure to prove the existenéeaw offer from her father,
Claudia also failed to establish, by clear and awing evidence, that she actually
performed her part of the bargain and that hergperdnce was part ofquid pro
guo arrangement she had with her father, rather thamatuitous act of filial
devotion®®

The record shows that Claudia loved her fatherthatishe provided some
level of care and assistance to him toward thecérds life. To enforce an oral
contract to make a Will, however, Claudia must altyuprove the terms of the
contract’ Again, the only evidence that Claudia adducednmdigg the terms of
her performance under the contract is her own mtinity testimony. Moreover, to
the extent Claudia alleged that hguwid pro quo arrangement with her father
involved relocating to Delaware, | find the recoathbiguous as to whether
Claudia actually relocated here, as opposed sinplyisiting her father more
frequently. During the entire relevant period, @& maintained her residence in
Sharon Hill, Pennsylvania, where her husband reathiand she commuted back
and forth between the two properties on a reguémish At best, the record is

unclear as to (1) what the alleged contract reduioé Claudia in terms of

>0 See Eaton v. Eaton, 2005 WL 3529110, at *4 (Del. Ch. Dec. 19, 2005).

51 Id. at *3.

20



“relocat[ing]” and (2) whether Claudia met thosdigdtions, but Claudia bore the
burden of proving both those elements.

Based on myle novo review of the evidence, | also concur with the Mast
that Claudia’s testimony undermines her claim aselopurpose in caring for her
father and supports, instead, a finding that Clawdired for her father for reasons
other than in exchange for a life estate in thepPmy. Claudia repeatedly
testified that, as Wiltbank’s eldest child, she thity-bound to care for him in his
old age’® Claudia loved her father and cared for him outhef sense of
compassion and dufy. Claudia testified that she came down to Delaviareare
for Wiltbank because she loved him and becauseag the right thing to d¥.
When asked whether she came to Delaware for aspmeather than her love for
her father, Claudia credibly responded, “I just eadown like a normal person
supposed to do and take care of her parents, rhgrfaand “I just came down to
take care of my father because he called me fah Philadelphia, ‘Claudia, |
need you to come home to take care of me.” Bodm:here.® Claudia never
testified that she agreed to care for her fathdy mnexchange for a life estate in

the Property. In fact, when she was asked duhegtrial inWiltbank | whether

2. 1stT.Tr. 60; 2d T. Tr. 29-30.

>3 1stT.Tr. 17 (Claudia), 126 (Carter).
> |d. at 60-61.

> |d.at 33, 34.
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she was “looking for any type of financial rewandgain for taking care of [her]
father,” Claudia replied “Oh, absolutely ngt.”

Claudia’s altruistic purpose in caring for her faths highly commendable
as a personal matter. As a legal matter, howeviaydia’s dutiful motivation,
without more, undermines her claim that she cacechér father in exchange for
his alleged promise to give her a life estate a Bmoperty. | find it more likely
than not that Claudia provided the care that stdatiher father without regard to
whether he had promised her a life estate in exgdharClaudia’s own testimony
clearly supports that finding. Therefore, Clautl@s not carried her burden of
proving by clear and convincing evidence, or everpraponderance of the
evidence, that she cared for Wiltbank as part glia pro quo arrangement in
exchange for a life estate.

3. It Would Not be Inequitable to Deny Claudia a LifeEstate in the
Property

Because | find that Claudia did not carry her bord# proving the
existence of an oral contract between her and Wfiltband her performance in
reliance on such a contract, | do not considey kig inequitable to deny Claudia a
life estate in the Property. To the extent Clauthav claims that denying her a

life estate may make her homeless, that unforturstieation arose after

%6 Trial Tr., Docket Item 54, In re Wiltban®el. Ch. C.A. No. 2251-S at 116-
17.
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Wiltbank’s death and has nothing to do with theitaesf this casé’ Moreover,
as Master Ayvazian noted in her Final Report, Clawdll not be empty-handed
after this decisioi® Claudia still is entitled to a one-third interé@sthe proceeds
from the sale of the Property. Therefore, a propsptition sale of the Property
would assist her in her search for an alternatougsing arrangement.

II. CONCLUSION

For the reasons discussed in this Memorandum QOpiara based on an
independente novo review of the record before the Master and the lsupental
record created before me, | concur with the comahssreached in the Master’s
Final Report. Specifically, | conclude that Claaudias not established by clear
and convincing evidence, or even a preponderantieecévidence, that a contract
to make a Will existed between her and Wiltbankarngihich he would grant her
a life estate in the Property in exchange for ¢arhis last years. As a result, |
will grant Kathleen’s Petition for Partition. Ka#en's counsel shall submit a
proposed form of final judgment, on notice to ClaydHCL, and MERS, that
provides for an independent appraisal of the Ptgerd for Claudia to vacate the
Property within a reasonable period of time, prbss a procedure for a prompt
sale of the Property at as close to a fair markieepas is feasible, and specifies

how the proceeds will be distributed.

o7 Claudia and Fisher lost their home in Sharon iHi2003. 2d. T. Tr. 42.

®  Master’s Final Report 10.
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